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i 
' 
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| HERBERT EDNEY, 

! 
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-against- MEMORANDUM AND ORDER 


| HAROLD SMITH, Superintendent, 76-C-1269 
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Respondent. 
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James J. McDonouch, Esq. 
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Mineola, New York 11501 
Attorney for Petitioner 


WEINSTEIN, D.J. 


Petitioner seeks a writ of habeas corpus. 2& 
U.S.C. § 2254. He was found guilty in a New York State 
court of the kidnapping and killing of the eight-year-old: 
daughter of his former girlfriend. People v. Edney, 39 
B.¥.8.264 620, 365 N.¥.5.24 23 (1976). His claim now is 
that the State violated his federal constitutional rights 
by calling a psychiatrist who had interviewed petitioner 
before trial at his counsel's request. While the rules of 
privilege relied upon by petitioner are preferred, they 
are not constitutionally mandated. For the reasons 
detailed below the petition must be denied. 

FACTS 


At the trial the only significant issue was 


| 


isanity. A defense psychiatrist testified that defendant, 
| 


las a result of mental illness, was unaware of the 


‘ 


| 
i 

land quality of his acts and did not know that his 

| ¥ 

| were wrong. In rebuttal, the prosecution called Dr. 


i Daniel Schwartz, a psychiatrist, who had examined 
{defendant at the request of defendant's attorney. The 


; attorney had not been present during the examination. The 
i 
‘defense objected on the grounds of the attorney-client 

i and physician-patient privileges. Dr. Schwartz found no 


{ 


‘evidence of an underlying disease or defect. It was his 


| 
i 
ins that at the time of the murder defendant knew and 
{ 
' 


| conduct was wrong. Another psychiatrist for the prosecution 


| appreciated the nature of his conduct and knew that his 


‘pein eases 
stent 


~~ BEST GOPY AVAILABLE” 
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supported the conclusions of Dr. Schwartz. Additional 
psychiatrists, produced by the defense, were unable to form 


opinions as to whether defendant knew or appreciated the 


nature of his acts, or whether such acts were wrong, ae! 


they did agree that defendant had some form of mental illness 
The jury found the petitioner guilty and he was 
sentenced to 25 years to life. He appealed, chiefly on the 
ground that the admission of Dr. Schwartz's testimony over 
objection was reversible error. The Appellate Division 
unanimously affirmed. 47 A.D.2d 906, 366 N.Y¥.S.2d 219 
(1975). Its order was in turn affirmed by the Court of 


Appeals, 39 N.Y.24 620, 385 N.Y¥.S.2d 23 (1976). 


The State's highest court, in a full opinion, with 
one judge dissenting, discussed the privilege issue fully. 

It held that where the defense of insanity was asserted and 
the defendant offered evidence to establish the claim, a 
waiver of privileges was effected. Under such circumstances, | 
it concluded, the prosecution could call a psychiatric 

expert who had examined the defendant at his attorney's 
request. 

The sole issue before this court in this habeas 
corpus proceeding is whether the admission of Dr. Schwartz's 
testimony violated petitioner's federal constitutional rights. 
Petitioner anchors his constitutional claim primarily to 


the Sixth Amendment guarantee of effective assistance of 


counsel. He argues that unless the communications of a 
defendant to a psychiatrist are protected by either the 
physician-patient or attorney-client privilege an accused, 
fearing revelation of these communications to the State will 
not be candid with the psychiatrist. This will, in turn, 
impede the lawyer's ability to present the effective defense | 


guaranteea by the Constitution. Thus, his argument goes, by 


necessary implication, either the attorney-client or | 
physician-patient privilege is, to the extent indicated by the 
y] 


facts of this case, embodied in the Sixth Amendment. 


| 
PHYSICIAN-PATIENT PRIVILEGE | 
Fh total ottentiihaetlDcldbatareaablaednterheeceectodecbmd 


The physician-patient relationship, unlike that of 
ttorney-client, did not give rise to a testimonial privilege 
at common law; a physician called as a witness had a duty 
to disclose all information obtained from a patient. See 


; generally 38 Wigmore, Evidence §s§ 2360-2391 (McNaughton rev. 


! ere a | 
' 1961). In 1828 New York became the first jurisaiction to 
| 


alter the common-law rule by establishing a statutory privilege. 
1Uc¥. Bev. Stat. 1828, 406 (ot. 3) ch. 7) Tit. 3, Art. 3, 
N&73)- Since that time approximately three-quarters of the 
states have followed New York's lead and enacted similar 
statutory provisions. 8% Wigmore, Evidence § 2380 (McNaughton 
rev. 1961). 
Legal scholars have been virtually unanimous in 


their condemnation of these legislative attempts to foster 


‘ 


ee A CO mma 


the doctor-patient relationship by rules of exclusion. See, 


nace 


'e.g- § Wigmore, Evidence § 2380a at 831-32 (McNaughton rev. 


| 196); Morgan, suggested Remedy for Obstructions to Expert 
| 
\ pestimony by Rules of Evidence, 10 U. Chi. b- Rev. 285, 


| | 
| 290-92 (1943); Slovenko, psychotherapy» confidentiality. ana 

| 

| privileged Communication 20-24 (1966). They repeatedly argue 


| 


that while the adverse impact of the privilege on the fact- | 


\ 


| 


| £inding function of the courts is immediate and unquestionable, 
i 
empirical evidence of the alleged penefits of the privilege | 
vis speculative at best and more realistically non-existent. 
‘professor Chafee's well-known criticism is typical: 


: The reason ally advanced 

the privilege xf 5} co the 
patient knows 

confidences ™ in = 

he will hesita 

medical aid. ut altnough > 

a lawyer usually has Litigation in mé 

very rarely J° to a doctor with any suc! thought. 

And even if they did, medical treatment is so 

valuable that few would lose st ©O prevent facts 

from coming to light in court. indeed, it ay 

be doubted whether, except for 4 small range of 

disgraceful or peculiarly private matters, 

patients worry much spout having 4 doctor keep 

their private affairs concealed from the worla. 

This whole argumeiit that the privilege js necessary 

to induce persons to see 4 doctor sounds like 4 

philosopher's speculation on how men may logically 

be expected to behave rather than che result of 

observation of the way men actually behave. Not 

a single New England state allows the aoctor to 

keep silent 0” the witness stand. IS there 

evidence that any ill or injured person in New 

England has ever stayed from 4 doctor's office 

on that account? 


The same 4 priori quality vitiates 4 second 
argument concerning the evils of compelling 


medical testimony, namely, that a strong sense 
of professional honor will prompt perversion or 
concealment of the truth. Has any member of 
the numerous medical societies in New England 
observeac such a tendency among New England 
doctors ta commit perjury for the sake of 
"professional honor"? 


hafee, Privileged Communications: Is Justice Served or 


| 
| 
| 


C 
iObstructed by Closing the Doctor's Mouth on the Witness 
S 


tana?, 52 Yale L. J. 607, 609-10 (1943). 


! 
| 
| Legal practice in the states which have adopted a 


' general medical privilege confirms the criticism of the 


| commentators. Although no state has repealed the privilege 
‘once it has been adopted, r gniti f its undesirable 
effects has led to judicial and legislative whittling away 
so that its pe has been considerably reduced 
nonuniform exceptions have evolved which have rendered 
the privilege "substantially impotent mmex Federal 
Rules of Evidence and the Law of Privileges, 15 Wayne L. 


ii 


| Rev. 1286, 1324 (1969), and difficult to administer. 


! 
In the federal sphere awareness of these difficulties 


ii 


| led the Advisory Committee on the Federal Rules of Evidence 
‘to omit any provision for a general physician-patient 
‘privilege. It noted that: 


while many states have by statute created 

the privilege, the exceptions which have been 
founa necessary in order to obtain information 
required by the public interest or to avoid 
fraud are so numerous as to leave little if 
any basis for the privilege. 


Advisory Committee's Note to Proposed Rule 504, 56 F.R.D. 


263, 241-242 (1972). a “e 


* * * * * | 
These extensive criticisms bear strongly on whether | 


the states and federal government are subject to constitutional 
pressures to afford protection to physician-patient communi- 

|; cations. It is implausible that a privilege that has almost 
uniformly been found to be practically undesirable and burden- 
some should nonetheless be constitutionally compelled. 


| Nonetheless, it has been suggested that the doctor-patient 


relationship, even absent statutorily privileged status, 


'is entitled to constitutional protection. Thus, in criticizing 


| the absence of a general doctor-patient ,~ivilege in the | 


} 


proposed Federal Rt 3s OL Evidence Professor Charles L. 


Black, relying on the right to privacy, eloquently declared: 


ey . ery _~ - - a 
Baa) Bs sta 


There is something ve 
in these Rules of Evide 
they give major aid and 
inishment of human priva 
greater evils of our time sing 
prime questions of value, but a questions 
of constitutional law which could never have 

been dismissed as trivial, but which are even 
more plainly substantial in the light of such 
recent decisions as Griswold v. Connecticut, 


ae, U.8. 479 (1965)... . 


— 


4 


wt) 
aden 
Ga 


bot 
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y] 
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The question here is not only whether people 
might be discouraged from making full 
communication to physicians, though it seems 
flatly impossible that this would not some- 
times happen--a consideration which would in 
itself be enough to make incomprehensible the 
absolute subordination of this privacy interest 
to any trivial interest arising in litigation. 
But evaluation of a rule like this entails not 
onlv a guess as to what conduct it will motivate, 
but also an estimate of its intrinsic decency. 
All of us would consider it indecent for a 
doctor, in the course, say, of a television 


interview, or even in a textbook, to tell all 
he knows, namina names, about patients whc 
have been treated by him. Why does this 
judgment of decency altogether vanish from 
sight, sink to absolute zero, as soon as 
somebody: files any kind of a non-demurrable 
complaint in a federal court? Here, again, 
can a rule be a good one when the ethical 
doctor must violate it, or hedge, or evade? 


In Rochin v. California, 342 U.S. 165 (1952), 
the late Mr. Justice Frankfurter, for the 

Court, condemned as utterly indecent the 

forced pumping of a man's stomach to get 
criminal evidence. Does not the forced re- 
vealing of every medical and personal fact, 
stomach contents and all, learned by the doctor 
of a person not even suspected of anything, just 
to serve the convenience of any litigant, 
partake at least a little of the same indecency? 
Do not at e and many other considerations lead 
to the discer ment ot constitutional as well as 
policy issues he If so, then the 

remarks as those mar " wrver * ~ 

in which 

the promu 


Ose 


tio! 


+ 
= 
lg 


Hearings on Proposed 
Subcommittee on Reform of Federal Criminal Laws of the 
House Comm. on the Judiciary, 93d Cong., 
at 241-42 (1973) (emphasis in original). 

Professor Black's thesis finds support in a recent 
federal decision. Roe v. Ingraham, 403 F. Supp. 931 
(8.D.N.¥. 1975), prob. juris. noted, -- U.S. =~, 36 S.Ct. 
1100, -- L.Ed.2d -- (1976). Suit was brought challenging 
the constitutionality of New York Public Health Law Pro 
visions under which all prescriptions containing Schedule 
substances must be filed in Albany with the Bureau of 


Controlled Substances on forms supplied by the State 


finding the reporting provisions an unconstitutional 
interference with rights of privacy guaranteed under the 


Fourteenth Amendment a three-judge district court held that 


a constitutionally protected right of privacy embraces the 


physician-patient relationship. Th. court relied on 
Justice Blackmun's opinion in Roe v. Wade, 410 U.S. 113, 
33 8.Ct. /05, 35 L.Ed.2d 147 (1973), in tracing the right 
of privacy to 


ma line of decisions. . .going back perhaps 
as far as Union Pacific R. Co. v. Botsford, 
2430.6. 250, 253, 11 &.Ce. 1006, {O0L, 5 ie ig 
L.Ed. 734 (1891) [that] has recognized that 
a right of personal privacy, or a guarantee 
of certain areas or zones of privacy" are 
given constitutional 

Wade, supra, 410 U.S 

726. It was ¢ ou 

privacy haa pe said t 

Amendmert. tanley 

$57, 564, 89 "eee ‘1283, 

(1969); the Fourth and F 

Terry v. Onio, 392 U.5. 1, & 

L66G, 20 L.&d.2d &69 (1968); K: n: 
States, 389 U.S. 347, 350, 88 S.Ct. 507, 

19 L.Ea.2d 576 (1967); the penumbras of 

the Bill of Rishts, Griswold v. Connecticut, 
supra, 405 U.S. at 484-485, 85 S.Ct. 1676; 
On the Ninth Amendment, Id. at 486, 85 S.Ct. 
1678 (Goldberg, J. concurring), and on the 
Fourteenth Amendment, Meyer -v. Nebraska, 262 
0.8. 390, 399, 43 S.Ct. 625, 67 L.Ea. 1042 


(1923) . 


403 F. Supp. at 935-36. 


The district court then went on to read 


Roe v. Wade as holding implicitly and Doe 

v. Bolton, 410 U.S. at 197, 93 S.Ct. 739, 

35 L.Ed.2d 201 (1973), as holding explicitly 
that the doctor-patient relationship is one 

ef the zones of privacy accorded constitutional 
protection. .. .While the doctor-patient 
relationship involved in Roe ana Doe concernea 
the most intimate personal relationships, sexual 
relations and “whether to bear or beget a 
child," Eisenstadt v. Baird, supra, 405 U.S. 

at 453, 92 S.Ct. at 1036, and the right of 
privacy has primarily focused on home and 
family, it would be too restricted a reading 

of precedent for us to hold that the physician- 
patient relationship here is not constitutionally 
protected merely because it does not concern 
medical advice 


480 F.2d 102, 107 


An individual's physi 

the medicati 

medical consul 

of persona 

One does 

have to reve 

in our society, 

403 F. Supp. at 436-37. 

While the district court's argum ias force, 
some well reasoned federal cases (decided before Roe and 
Doe) take a directly contrary view. Felber v. Foote, 321 F. 
Supp. 85 (D. Conn. 1970), involved a psychiatrist's action 
for himself and all practitioners of the hcealing‘arts in 
Connecticut for declaratory and injunctive relief from 
enforcement of a statute compelling them to 


report the names of, and other information about, drug- 


dependent persons to the Commissioner of Health. In denying 


relief the three-judge district court held that "[t]here is 


no constitutional foundation for the cloak of confidenti- 


ality which gives a patient the privilege to exclude 


communications by him to his physician in judicial proceed- 


ings.” 321 F. Supp. at 87. The court went on to state: 


Plaintiff further makes the unwarranted 
assumption that the special nature of the 
doctor-patient relationship affords him a | 
constitutionally protected right to privacy | 
in his conduct of the relationship. There 
is no “general constitutional richt to 
privacy.” The plaintiff's conception of 
“privacy” which he seeks to protect bears | 


no analogy to those spheres of privacy which 
JY E ¥ 
have previously won constitutional protection. 


321 F. Supp. at 88 (citations omitted). Cf. United State 


VV. Muliings, 364 F.ga 173, 176 mn. 3 (24 Cir. 1376); 


Rumier v. Board of Sch. Tr. For Lexington Co. Dist. Ko. ] 


327 F. Supp. 729, 742-43 (D.5.C.}), aff'd per curiam, 437 


F.2d $53 (24 Cir. 1971); Caesar v. Mountanos, -- F. Supp. 


-- (N.D. Cal. 1976) (three-judge court). 
Whatever force these privacy arguments have in 

| favor of a general patient-physician privilege their | 
persuasiveness is increased where the medical relationship 
implicated is that between psychotherapist and patient. 
First, the pragmatic, empirical objections to the rationale 
of the general physician-patient privilege are not 
applicable to this specializea relationship. The practical 
need for and efficacy of a privilege covering this unique 


relationship is clear. 


"Among physicians, the psychiatrist has a 
special need to maintain confidentiality. 
His capacity to help his patients is 
completely dependent upon their willingness 
and ability to talk freely. This makes it 
Gifficult if not impossible for him to 
function without being able to assure his 
patients of confidentiality and, indeed, 
privileged communication. Where there may 
be exceptions to this general rule. . P : 
there is wide agreement that confiden 

is a sine gua non for successful 


treatment. The relationship may well be 
likened to that of the priest-penitent or the 
lawyer-client. Psychi . : ’ explore 
the very depths of the 
but their unconscious 
as well. Therapeutic 
going beyond a patien 
order to do thi: 
mMunicate fr 
successful ¢t 


Advisory 
of Evidenc 
45, Group 
Second, and perhaps more significant for the 


purpose of determining the validity of a constitutional | 


extraordinarily intimate nature of the patient's revelations. 


! 


"The psychiatric patient confides more utterly 
than anyone else in the worla. He exposes to 

the therapist not only what his words directly 
express; he lays bare his entire self, his 

dreams, his fantasies, his sins, and his 

shame. Most patients who undergo psychotherapy 
know that this is what will be expected of 

them, and that they cannot get help except on 

that condit on. * * * It would be too much to 
expect then to do so if they knew that all 


claim grounded in a right to privacy, is the depth and 


they say-~-and all that the psychiatrist 
learns from what they say--may be revealed 
to the whole world from a witness stand.’ 


Taylor v. United States, 222 F.2d 398, 401 (D.C. Cir. 
1955), quoting from Guttmacher and Weihofen, Psychiatry and 
the Law 272 (1952). 

In consideration of this deep-rooted and justifi- 
able expectation of confidentiality harbored by most 
individuals seeking psychiatric therapy the California 
Supreme Court has said, in dictum, that 


a patient's interest in keeping such 
confidential revelations 
purview, in retaining 

privacy, has deeper 

California [statut< 

and draws 

heritage. 

supra, 381 lL 

601, 14 L.86.26 51 

Supreme Court decla 
guarantees [of the Bli f Rig 
zones of privacy," and we believe that the 
confidentiality of the psychotherapeutic 
session falls within one such zone. 


In Re Lifschutz, 2 Cal.3d 415, 431, 467 &.24 557, 367, S35 
Cal. Retr. 829, 839 (1970). This strong subjective desire 
and pragmatic need for privacy in the psychotherapist-patient 
relationship is certain to give birth to intricate, far- | 
reaching questions of constitutional law. But we need 


not consider the validity of any such broad contentions 


in our disposition of this petition. 


| 
| 
| 
| 


First, to the extent that the desirability or 


constitutionality of the psychiatrist-patient privilege is 


Alz 


grounded in its tendency to promote that relationship for 
purposes of diagnosis and treatment and to increase the 
likelihooa of the ultimate success of such consultations, 
the privilege cannot be supported on the facts of the 
instant case. The record indicates that petitioner's exam- 
ination by Dr. Schwartz was for the purpose of litigation-- 
to enable Edney's attorney to more effectively explore the 
defenses available to his client. Petitioner and his 
attorney sought neither treatment nor diagnosis for 

medical purposes, but rather expert advice for legal 
purposes. The relationship actually implicated by the 
facts of this case is t! 9f attor 

was the petition 

rather than in 

was sought to 

Schwartz. 

A significant number of state courts have 
recognized and relied on this distinction in interpreting 
and determining the non-applicability of their own statutory 
physician-patient privileges to analogous fact-patterns. 
See Lindsay v. Lipson, 367 Mich. 1, 116 N.W.2@ 60 (1962); 
People v. Hilliker, 29 Mich. App. 543, 185 N-W.2a 831 
(1971); People v. Lines, 13 Cal.3d 500, S31 Pid 1935 149 


Cal. Rptr. 225 


San Francisco v. Superior Court, 37 Cal.@ga 227, 431 7.24 66 


4 


RRR ae 


(1951); State v. Kociolek, 23 N.J. 400, 129 A.2d 417 (1957). 


The inapplicability of a physician-patient analysis to a 


| 
situation similar to that now before us was also recognized | 
by the one published federal opinion discussing this precise | 
jesue. See United States v. Alvarez, 519 F.2d 1036, 1046 
Nm. 13 (34 Ciz. 1975). 

The reasoning in these cases seems to us to be 


irrefutable. But even were we to assume that the physician- 


simply could not find a constitutional fiaw in the New York 


patient privilege is somehow remotely involved here, we : 
} 
! 
rule that when the issue as to which the physician has | 


knowledge is placed in question by the party relying on the | 
privilege--typically in negligence cases, but in criminal 
proceedings as well--the privilege is deemed waived. The 
New York Court of Appeals put its reasons persuasively in 
stating the rule and its waiver rationale in this case: 


“where insanity is asserted as a defense 
and * * * the defendant offers evidence 
tending to show his insanity in support 
of this plea, a complete waiver is | 
effected, and the prosecution is then 
permitted to call psychiatric experts to | 
testify regarding his sanity even though | 
they may have treated the defendant. i 
When the patient first fully discloses the | 
evidence cf his affliction, it is he who | 
has given the public the full details of | 
his case, thereby disclosing the secrets 
which the statute was designed to protect, 
thus creating a waiver removing it from 
the operation of the statute; ana once } 
the privilege is thus waived, there is 
nothing left to protect against for once 
the revelation is made by the patient there 


“ 


cheney [ere me 
; 
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is nothing further to disclose 

"for when a secret is out it is out 

for all time and cannot be caught 

again like a bird, and put back in 

its cage. * * * The legislature did 

not intend to continue the privilege 

when there was no reason for its 

continuance and it would simply be an 

obstruction to public justice'”. 
People v. Edney, 39 N.Y.2d 620, —-, 395 N.¥.S. 23, 25 
(1976) (quoting from People v. Al-Kanani, 33 N.Y¥.2d 260, 
264-65, 351 N.Y.S.2d 969, 971 (1973)) (citations omiited). 

Identical reasons have been given for numerous 
state court decisions adopting the same waiver rule. See 
Hudman v. Sta 69 Okla. Crim. 160, 205. 7.20 1175 (1949); 
Lockridge v. at =. $38 8.6.20 275 {1973) ; 
State v. Tradewell, 9 Wash. App. &21, 515 
People v. Givans ia tii. App. 2d. 423, 228 
People ex rel. McNutt v. Keet, 432 S.W.2d 597 (1968) 

{S. Ct. Mo. en banc). nd a recent federal case supports 
the same trend. See Caesar v. Mountanos, -- F. Supp. -- 
(N.D. Cal. 1976) (three judge court). 

Even those commentators who vigorously advocate a 
general broadening of the psychotherapist privilege 
acknowledge the justifiability of compelling the disclosure 
of relevant psychotherapeutic communications when the patient 


has himself raised an issue concerning his mental condition. 


Two "model" psychotherapist-patient privilege acts, drafted 


by such proponents, have included a provision recognizing 
7 
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a patient-litigant exception. A State Statute to Provide 
A Psychotherapist-Patient Privilege, 4 Harv. J. Legis. 307, 
322(1968); Fisher, Phe Psychotherapeutic Professions 

and the Law of Privileged Communication, 10 Wayne L. Rev. 
609, 644 (1964). 


Uniform Rule of Evidence 503 adopted by the 


Commissioners on Uniform State Laws in 1974, while creating | 


a psychotherapist-patient privilege, also provides 
waiver 
as to a communication relevant to an 
issue of the mental or emotionel j 
of the patient in any ii 


D t 
he relies upon the condi 
Of his claim or defens 


Uniform Rule 503(d)(3). The substance of the Unifor 
and its waiver provision have been enacted 
| states following the 1974 Uniform Rules of 
' Stat. Ann. Uniform Rules of Evidence, Rule 503 (noncum. 
‘ Supp. 1976); Fla. Stat. Ann. § 90.503 (Supp. 1976); Me. 
l eee. Stat. Ann. Maine Rules of Evidence; Rule 503 (Supp. 
1975); Neb. Rev. Stat. § 27-504 (Supp. 1975); Nev. Rev. Stat. 
S$ 49.215~-49.245 (1973); NuM. Stat. Ann. & 20-4-504 (Supp. 
1975) Wie. Stat, Anns § 905.04 11975). 
In embracing this strong legislative, judicial and 
scholarly trend New York has, like its sister states, neither 


chosen to enshroud “the patient's communication to the 


eer in the black veil of absolute privilege" 


, : 
| or to expose "it to the white glare of absolute publicity." 


| +, 
| In Re Lifschutz, 4\\' Cal 30 415, 422, A67 P.c2da. S57, S61, 85 
‘Spee 


) Cal. Rptr. 829, 833 (1970). Given this background, it is 


| 


difficult to say that the states have grossly and unconsti- 


tutionally discounted the acknowledged need of confidentiality, 


| in the psychiatrist-patient relationship against the pressing 


] 
| societal need for the ascertainment of truth in litigation. | 


Our opinion is strongly buttressed by consideration ' 
of Rule 504 of the Federal Rules of Evidence as promulgated 
by the Supreme Court. 56.2 .8s0s 
noted earlier, the Rules contained 


general physici atient privilege. They 


y 
= § 


a psychotherapist-patient privilege. 
Rule 504 
PSYCHOTHERAPIST-PATIENT PRIVILEGE 


(b) Generali rule of privilege.--A patient 

has a privilege to refuse to disclose anda 

to prevent any other person from Gisclosing 
confidential communications, made for the 
purposes of diagnosis or treatment of his mental 
or emotional condition, including Grug addict- 
ion, among himself, his psychotherapist, OF 
persons who are participating in the diagnosis or 
treatment unaer the direction of the psycho- 
therapist, including members of the patient's 
family. 


Even under that Rule, however, placing the 
patient's condition in issue would have constituted a waiver.| 
Subsection (da) (3) of the Rule provided: 

(d) Exceptions. 


° * © ° 


(3) Condition an element of claim or 

aefense.--There is no privilege under this 

rule as to conmunications relevant to an 

issue of the mental or emotional condition 

of the patient in any proceeding in which 

he relies upon the condition as an element 

of his claim or defense. ... 
Id. The Advisory Committee noted: "By injecting his condition 
| 


into litigation, the patient must be said to waive the 
privilege, in fairness and to avoid abuses.” 56 F.R.D. at 
224. 
Although the rules of privilege embodied in Rule 

504 as promulgated by the Supreme Court were not adopted by 
Congress, the Supreme Court has, in effect, rendered an 
advisory opinion on their constitutionality. Cf. Hanna 
v. Plumer, 380 U.S. 460, 476, 85 S.Ct. 1136, 1346-47, 
14 L.Fd.2d 8, 20 (1965) (Rarian, J. concurring) ; S.C.M. Corp. ve 
Xerox Corp., 70 F.R.D. 508, 522 (D. Conn 1976); Hart and 
Wechsler, The Federal Courts and the Federal System 748 

: (2d ed. 1973); Wright, Law of Federal Courts 413 (2d ed. 
1970). In light of this fact and the other considerations 
previously adduced, the aspect otf petitioner's claim based 
on a physician-patient relationship must fail. We turn now 


to consider the attorney-client privilege. 
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ATTORNEY-CLIENT PRIVILEGE 

The attorney-client privilege is the oldest of the 
privileges for confidential communications. 8 Wigmore, 
Evidence § 2299 at 542 (McNaughton rev. 1961). It was 
originally based on the theory that the privilege belonged 
to the attorney, "permitting him to keep the secrets confided! 
in him by his client and thus preserve his honor." In re 
Colton, 201 F. Sur 13, 15 (S.D.N.¥. 1961), aff'd sub non. 
Colton v. United States, 306 F.2d 623 (20 Cir. 1962), cert. 
@enied, 371.0.8. 951, 83 S.Ct. 305, 9 L.bG.2c 499 (1962). 
That notion fell into disfavor in the eighteenth century when. 
"the emphasis upon the code of honor had lessened ane the 
need of the ascertainment of truth for the ends of justice 
loomed larger than the G@ge of secrecy.” McCormick, 


Evidence § 87 at 175 (Cieary, ed. 1972); Gardner, A Re- 


Rev. 279 (1963). 


The privilege now rests on the theory that encour- 
aging clients to make the fullest disclosure to their 


attorneys enables the latter to act more effectively, justly 


evaluation of the Attorney-Client Privilege, 8 Vill. L. | 
L 


| 
| 


and expeditiously -- benefits out-weighing the risks to truth 
finding posed by barring full disclosure in court. 


The proposition is that the detriment to 
justice from a power to shut off inquiry 
to pertinent facts in court, will be out- 
weighed by the benefits to justice inot to 
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the client) from a franker disclosure in 
the lawyer's office. 


McCormick, Evidence § 87 at 175 (Cleary, 2d ed. 1972). 


The extent to which the privilege includes communi-} 


cations to a non-lawyer by the lawyer's client is determined 
by balancing two competing factors: 1) The need of the 
attorney for the assistance of the non-lawyer in effectively 
representing the client, and 2) The increased potential for 
inaccuracy in the truth-finding process as the trier of fact 
is deprived of valuable witnesses. 
Given the complexities of 
any, lawyerd could as a practical 
interests of their clients without 
variety of trained 
bar, clerks, typists, messengers, and similar aides. 
The assistance of these agents b 5 
dispensable to his work and the communi- 
cations of the client being often necessarily 
committed to them by the attorney or by 
the client himself, the privilege must include 
all the persons who act as the attorney's 
agents. 
8 Wigmore, Evidence § 2301 at 583 (McNaughton rev. 1961). 
There has been a tendency to expand this class of 


privileged "agents" to include various specialists that an 


attorney must consult in effectively representing his client. 
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though the communication will not be afforded the physician- 


| 


patient privilege because, either a) the consultation was for, 


| 
the purposes of preparation for litigation, rather than | 
treatment, and no physician-patient relationship arose, 
b) putting the patient's condition in issue in the case 
stituted a waiver of 
One line of 
justified this 


in these circumstances the physician 1s merely acting 


i) 


| 
conduit, relating the client's communications to the attorney. 


As a consequence, in a number of states when a client, acting’ : 
on his attorney's advice, consults a physician for the pur- 
| pose of obtaining testimony, data or recommendations for 

litigation purposes, the resultant communications are pro- 

tected by the attorney-client privilege. This is so even 
| 
| 
| 


Alternatively, the psychiatrist is likened to an ae | 
without whom neither attorney nor client could understand the: 
significance of the client's information. See City & County 
of San Francisco v. Superior Court, 37 Cal.¢gd 227, 231 F.2d 
26 (1951); Lindsay v. Lipson, 367 Mich. 1, 116 N.W.2d 60 
(1962); People v. Hilliker, 29 Mich.App. 543, 185 N.W.2d @31 
(1971); People v. Lines, 13 Cal.3d 500, 531 P.2d 793, 119 


Cal. Rptr. 225 (1975) (harmless error because cumulative); 


State v. Kociolek, 23 N.J. 400, 129 A.24 417 (1957). 


The conceptual ground offered for the extension is 


——— 
———— = 


not beyond criticism, for the doctor's observations and con- 

fi , : 
clusions are based upon far more than the client's communica- 
tions. As Professor Friedenthal has noted: 


The court{s fail] to discuss the fact that 
the doctor's observations and conclusions, 
apart from the client's communications to 
him, constituted knowledge on the part of 
the doctor which would be highly material 
to the case. Thus, in transmitting the 
"client's communication" the doctor became 
far more than a mere interpreter, for he 
added an important increment of knowledge 
of his own. It seems that this knowledge 
should be treated just like the knowledge 
of any other witness iad should be discover- 
able from the doctor 


Friedenthal, Discovery and Use of an Adverse Party's Expert 


Information, 14 Stan. LJRev. 4595, 63~64 (1962) (Lrootnote 


omitted). 


Nonetheless, from a pragmatic perspective the 


extension is desirable. Only a foolhardy lawyer would de- 
termine tactical and evidentiary strategy in a case with 
psychiatric issues without the guidance and interpretation 
of psychiatrists and others skilled in this field. CE. 
United States v. Kovel, 2966 €,24 919, 922 (24 Cir. 1961) 
("analogy of a client speaking in a foreign language"). As 


Chief Judge Haynsworth reminded us: 
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The assistance of a psychiatrist is crucial 
in a number of respects to an effective 
insanity defense. In the first place, the 
presence or absence of psychiatric testi- 
mony is critical to presentation of the 
defense at trial. “In practical terms, a 
successful defense without expert testi- 
mony will be made oniy in cases so extreme, 
or so compelling in sympathy for the de- 
fendant, that the prosecutor is unlikely 
to bring them at ail.” 


Moreover the use of an expert for other, 
non-testimonial, functions can be equally 
important. Consultation with counsel at- 
tunes the lay attorney to unfamiliar but 
central medical concepts and enables him 
as an initié 

ness and advi 

fense. The 

and guides 
fense, an 
permits a 
of psychiat 

foundations : s 

accused is to raise an effective insanity 
defense, it is clear that he will need the 
psychiatrist as a witness. He will need 

his aid in determining the kinds of testi- 
mony to be elicited, the specialists to he 
consulted, and the areas to be explored on 
cross-examination of opposing psychiatrists." 


) 
> 
1 
A 


United States v. Tayior, 637 F248 S71, 397 a9 Cth Cie. 297%) 


(citations omitted). 


Prior to the adoption of the Federal Rules of 


Evidence parallel considerations led the Court of Appeals for | 


| 


this Circuit to extend the attorney-client privilege to 


communications made by a client to an accountant who was 


acting as a fact-gatherer and interpreter for the lawyer. 
See United States v. Kovel, 296 F.2d 918 (2d Civ. T9G1). The 


court wrote: 


Accounting concepts are a foreign language 
to some lawyers .. . Hence the presence 
of an accountant, whether hired by the law- 
yer or by the client, while the client is 
relating a complicated tax story to the 
lawyer, ought not destroy the privilege 

. « e? the presence of the accountant is 
necessary, or at least highly useful, for 
the effective consultation between the 
client and the lawyer which the privilege 
is designed to permit. By the same token, 


4 


if the lawyer has directed the client, 
either in the specific case or RUBE OA LY « 
to tell his story in the first 

an accountant en 

is then to interpret 
may better give 

by the client reasc 

purpose ought fall n 

there can be no more virtue in 

the lawyer to sit by white the client pur~ 
sues these possibly tedious preliminary 
conversations with the accountant than in 
insisting on the lawyer's presence while the 
client dictates a statement to the lawyer’ 
secretary or is interviewed by a clerk not 
yet admitted to practice. What is vital to 
the privilege is that the communication be 
made in confidence for the purpose of ob- 
taining leaqal advice from the lawyer. 


206 F.2d at 922 (emphasis in original). 

If it is necessary to protect accountant-client 
communications in this way, it is essential to similarly 
protect psychotherapis st-patient communications. Lawyers in 


general are undoubted’y more familiar with accounting concepts 
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than with psychiatric constructs; law school courses 


"Accounting for Lawyers” certainly outnumber courses in 


"Psychiatry for Lawyers." The one federal court to have 


fronted this issue squarely in a written opinion was le 
just such considerations to extend the attorney-c] 
vilege to psychiatrist-patie 

purposes. 


We see no distinction betw he need of 

defense counse For expert assistance in 

accounting matters anc the same need in 

matters of psyc! 
ssistanc 

preparat 

recogniti 

communic 

with the 


United §S 
desirab] 
answer 
is constitutionally compelled; whether the attorney-c 
privilege is embodied in the Sixth Amendment, at 
extent of the facts in this case. 

The Sixth Amendment right to counsel contemplates 
"effective assistance of counse." McMann v. 


59, Fil 8.14, 90 &. : 1449 n. 


773 H.14 (1970). Effectivene: 


> 


adequate trial preparation including resort to expert wit- 
nesses where appropriate. United States v. Wright, 489 F.2d 
3161, 21808 1.6 (D.C. Civ. 1973): 18.0.8.C. § S2006ACe). Where! 
as here, insanity is the principal defense, access to psychia- 
tric experts is essential to assist the attorney in present- 
ing an adequate case. United States v. Taylor, 437 F.2d 371, 
377 n.9 (4th Cir. 1971); United States v. Chavis, 486 F.2d 
3290, 2292: (0,.C. Cit. 2973). 


Were this a case involving premeditated, direct 


intrusion by the state into attorney-client or attorney-agent- 


client consultations, the constitutional invalidity would be 


clear. Coplon v. United States, 191 F.2d 749 (D.C. Cir. 
1951), cert. denied, 342 U.S. 926 (1952) (government wire- 
tapped attorney-client conversations). See also Hoffa v. 
United States, 387 U.S. 233, 87 B,.Ct. 2383, 5584, 39 
L.EG.2d 738, 740-41 (1966). But not every rule of law that 
impinges on or adversely effects the client's interest in the 
most effective possible defense is constitutionally flawed. 
The privilege is qualified, not absolute, and its infringe- 
ment may be justified, at least in some cases, by defendant's 
actual or implied waiver. 

. 


a 


2160, 45 L.Ed.24 141 (1975), Nobles’ attorney was precluded 


= RRR to ann etaneen — ccaiiemanalimeieamseena 


from offering testimony from his investigator concerning the 


latter's interviews with prosecution witnesses because the | 
attorney, citing, inter alia, the attorney "work product” 
* 
t 


doctrine, had refused to submit certain portions of the 


investigator's report to the prosecutor, who would presumably) 
have employed it as an impeachment device. 

rejecting the argument that even a limited 
infringement of the work product doctrine would have de- 
leterious effect on a defendant's right to effective 


’ the supreme Court recently ageclarea 
the 


We cannot accep ¢ 

that the disclosure 

Sixth Amendment ri 

ance of counsel. 

on the assumption 

defense investigator' 

similar causes will comp 

ability to investigate 

defense case thorouchly. 
tains that even the limited disclo 

quired in this case will impair the rela- 
tionship of trust and confidence between 
client and attorney and will inhibit other 
members of the "defense team" from gather- 
ing information essential to the effective 
preparation of the case. ... The short 


answer is that the disclosu sure order re- 


) Sure re _ 


sulted from respondent's \ Interv election 


to! make testimoni ial use of his inve 


gator's SB TFEOOre. .« 6 


A272 0.8. at 240 n.i5, 95 &.Ct. 2160, 2171 n.i5, 


141, 151 n.15 (emphasis added). en 
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Similarly, the defendant in United States v. 

Woodall, 438 F.2d 1317, 1322-26 (Sth Cir.) (rehearing en 
banc), cert. denied, 493 U.s. 933, 92 S.Ct. 2262, 29 L.Ed.2¢ 
712 (1971), claimed that he was unaware of the sentence con- 
sequences at the time he had entered a guilty plea. The 
attorney who represented him at the time of the plea was 
permitted to testify that he had, in fact, so advised the 
defendant. The Court of Appeals held that by offering his 
own testimony on this issue, defendant waived the privilege, 
thus enabling the attorney to give his version of their con- 


versation prior to the plea. See also Ro . Greenway, 


i 


233 Ga. 473, 211 $.E.20 764 (1975); State v. Lawonn, 113 Ariz. 


133, 547 P.2a 467 (1976): Singleton v. State, 90 Nev. 2iG, 


This line of attorney-client waiver cases is not 


| 
| 
59? Pi 28 1223142974). | 


| 


neither called Dr. Schwartz to testify, nor had the petitioner 


controlling on the facts before us. Petitioner's attorney 


testify about communications made to the psychiatrist during | 


the examination. 
Whether a waiver may be found in this case depends, | 


at least in part, on considerations of fairness and the 
: 
Salutary concept that the trier of fact should have adequate, 


access to as much of the available psychiatric testimony as 


possible where the defendant's mental state is in issue. -A 
number of federal statutory provisions seeking to further 


that goal have withstood constitutional challenge. For 


example, while 18 U.S.C. § 4244 provides that the psychia- 


| 


i 
' 


trist's information gathered in an investigation to determine 


if the defendant can understand the proceedings cannot be 
used at the trial, it can be used at the proceeding to de- 
termine competency to stand trial. The provision reads: 


§ 4244. Mental incompetency after arrest 
and before trial 


Whenever 

sition of 

of any pe 

Attorney 

a person charg 

United States 

otherwise so i 

unable to understa! he proceedings against 
him or properly to assist in his own de- 
fense, he shall file a moti for a Judicial 
determination of such mental competency of 
the accused, setting forth the ground for 
such belief with the trial courc in which 
proceedings are pending. Upon such a motion 
or upon a similar motion in behalf of the 
accused, or upon its own motion, the court 
shall cause the accused, whether or not pre- 
viously admitted to bail, to be examined as 
to his mental condition by at least one qua- 
lified psychiatrist, who shall report to the 
court. For the purpose of the examination 
the court may order the accused committed for 
such reasonable period as the court may de- 
termine to a suitable hospital or other 
facility to be designated by the court. If 
the report of the psychiatrist indicates a 
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state of present insanity or such mental 
incompetency in the accused, the court 
shall hold a hearing, upon due notice, at 
which evidence as to the mental condition 
of the accused may be submitted, including 
thet of the reporting psychiatrist, and 
make a finding with respect thereto. No 
Statement made by the accused in the course 
of any examination into his sanity or mental 
competency provided for by this section, 
whether the examination shall be with or 
without the consent of the accused, shall 
be admitted in evidence against the accused 
on the issue of guilt in any criminal pro- 
ceeding. A finding by the judge that the 
accused is mentally competent to stand trial 
shall in no way prejudice the accused in a 
plea of insanity as a defense to the crime 
charged; such finding shall not be intro- 
duced in evidence on that issue nor other- 
wise be brought to the notice of the jury. 


(Emphasis supplied.) For an exhaustive compilation of 
parallel state statutory provisions see Note, Miranda on the 


Couch -- An Approach to Problems of Self- Incrimination, 


Right to Counsel, and Miranda Warnings in Pre-Trial Psychia- 


tric Examinations of Criminal Defendants, 1] Colum.d. of Law 


& Soc. Probs. 403, 406 n.17 (1975). 

The constitutionality of this requirement was 
upheld in Greenwood v. United States, 350 0.S$. 366, 76 S.Ct. 
410, 100 &.8a. 412 (1956). Despite the negative language 
in the statute, one circuit has even recognized a district 
court's inherent authority to admit psychiatric testimony 


about a defendant's mental condition at the time of the 
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commission of the offense based on information obtained at 
an examination ordered pursuant to section 4244 to determine 
the accused's capacity to stand trial. See, e.g., United 
wha Salons MeCracken, 488 F.20 406, 411 n-3 (Sth Cir. 1974) | 
(psychiatrist appointed to determine defendant's sanity both | 
at time of trial and at time of commission of the offense) ; | 
United States v. Jacquillon, 469 F.2d 380, 389 (5th Cir. 
1972), cert. denied, 410 U.S. 938, 93 S.Ct. 1400, 35 L.86.2¢ | 
604 (1973) (psychiatrist appointed to determine defendant ee 
sanity at time of trial permitted to testify about defendant’ 's 
sanity at time of the offense). 

Several circuits have also rejected contentions that 
court-ordered psychiatric examinations solely to det termine 
the accused's mental canAieion at the time of the commis~ 
sion of the offense constitute per se violations of a de- 


fendant's privilege against self-incrimination. In one such 


case, United States v. Albright, 388 F.2d 719 (4th Cir. 1968); 


The maintenance of a "fair state-individual 
balance" clearly required that the govern- 
ment be permitted to have defendant examined. 
Once defendant offered some evidence that he 
was not sane, the burden of proving legal 
sanity was on the government. Hall v. United 
States, 295 F.2d 26 (4 Cir. 1961). Where a 
defendant is indigent and claims reason to 
doubt his sanity, the government stands ready 


the Court of Appeals for the Fourth Circuit noted: | 


| feBl 


to supply him with the services of psychia- 

tric experts necessary to his defense. 

U.S.C.A. § 3006GA(e). Under these circum- 
standes, the comment in Pope v. United States, 

supra, 372 F.24 p. 720, is well taken: 

"It would be a strange situation, indeed, | ; 
if first, the government is to be compelled | ; 
to afford the defense ample psychiatric ser- | F 
vice and evidence at government expense, nd, | 
second, if the government is to have the bur- | 
den of proof, as it does with the competency | 
issue in this case * * * and yet it is to be | 
denied the opportunity to have its own cor- 
responding and verifying ee a step 
which perhaps is the most trus tworthy means | 
of attempting to meet that sudan. 


300 F.2€ at 724. See also, e.¢., United St 

Seo Gilkey Eves LS 
530 F.2a 43 (5th Cir. 1976); but see United States v. Alvarez, 
619 F.2d 1036, 1042 (3d Cir. 1975) (use of statements elicited 


| 


in a compelled examination involved violation of privilege 


against self-incrimination). 


\ 
| 
i 
| 
! 
| 
| 
| 
| 


Federal Rule of Criminal Procedure 12.2, requiring 
| 

a defendant to give notice of a defense based upon his mental 
condition, provides for an examination by a government 
psychiatrist. While the statements of the accused may not 
be used as independent evidence of guilt, the opinion of the 
expert obviously can be. Subdivision (c) reads: 

(c) Psychiatric examination. In an appro- 

priate case the court may, upon motion of 

the attorney for the government, ordcer the 


defendant to submit to a psychiatric examina- 
tion by a psychiatrist designated for this 
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purpose in the order of the court. No state- 
ment made by the accused in the course of any 
examination provided for by this rule, whether 
the examination shall be with or without the 
consent of-the accused, shall be admitted in 
evidence against the accused on the issue of 
guilt in any criminal proceeding. 
Failure to submit to an examination ordered under this sub- 
division may result in the exclusion of any expert testimony | 
offered by the defendant on the issue cf his mental state. 
Fed. R. Crim. Proc. 12.2(d). As Wright and Miller point 
out in discussing the final sentence of Rule 12.2(c), “the 
language finally chosen means something rather different 
| 
from what it would ordinarily be understood to say." 1 Wright 
& Miller, Federal Practice & Procedure § 209, 1975 Supp. 
p. 152. The conference committee report declared: 
The rule does not preclude use of statements 
made by a defendant during a court-ordered 
psychiatric examination. The statements may 
be relevant to the issue of defendant's 


sanity and admissible on that issue. 


H.R.Conf.Rep. No. 94-414, 94th Cong., ist Sess.1975, p. 10, 


Reading this provision with Rules 703 and 705 of 
the Federal Rules of Evidence, apparently what the defendant 
says can be considered by the trier in evaluating the pro- 


bative force of the expert's testimony but not as evidence- 


j 

| 

reprinted in 1975 U.S.Code Cong. & Adm.News 1358, 1399. 
| 


in-chief. See, e.g., State v. Whitlow, 45 N.J. 
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210 A.24 763, 775 (1965)..("s « « evidentiary character of eeu 


inculpatory statements shall be limited expressly to the 


claim of insanity, and shall not be admissible on the issue 
| ne 
Of OUhit.” )< 


Provisions such as Rule 12.2 of the Federal Rules 
of Criminal Procedure are common in state law. See Note 
Miranda On the Couch -- An Approach to Problems of Self- 
Incrimination, Right to Counsel, and Miranda Warnings in 
Pre-Trial Psychiatric Examinations of Criminal Defendants, 
il Colum.d.Law & Soc.Probs. 403, 406 n.iil8 (1975). There are 
numerous decisions rejecting Fifth Amendment constitutional 
challenges to the obtaining of psychiatric examinations of a 
defendant by the state and to the use of the information in 
eourt. ‘The deen Ue State v. Whitlow, 

A.26@ 763 (1965), is typical: 


It would be most anomalous to say that a 
defendant may advance the defense of in- 
sanity, have himself examined by his own 
experts and then invoke the constitutional 
guarar‘ees against self-incrimination for 
the purpose of preventing examination by the 
State. It would be a strange coctrine, 
indeed, to permit a person charged with 
crime to put in issue his want of mental 
capacity to commit it, and in order to 
make his plea invulnerable, prevent all 
inquiry into his mental state or condition. 
To allow the accused to obtain his own 
expert, and after a private and unlimited 
conference with him and examination by him, 
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to plead insanity, and then put forward the 

privilege against self-incrimination to 

frustrate like activities by the prosecution 

is to balance the competing interests un- 

fairly and disproportionately against the 

| public. 
45 N.J. at 11, 210 A.2d at. 767 (citations omitted)... See 
also, e.g., State v. Grayson, 239 N.C. 453, 80 S.E.2d 387 
(1954); Castro vv. People, 140 Colo. 493, 346 F.2d 1020 (1959) 
State v. Myers, 220 S.C. 309, 67 S.E.2d 506, 32 A.L.R.2d 430 
(1951); People v. Spencer, 60 Cal.2d 64, 383 P.2d 134, 31 
Cal. Rete. 782 (11963). 

A similar argument would seem to support an im- 
plication of waiver in this case. In essence, defendant 
insists that he should have been permitted to produce psychia 
tric evidence to the effect that he was not responsible for 
his criminal acts by reason of mental disease or defect, 
while at the same time he precludes the State from offering 
an expert witness, who had formulated a contrary opinion, 
simply because the latter had examined-defendant at the 
behest of a former defense counsel as opposed to being 
court-appointed or retained by the prosecution. Thus, de- 


fendant suggests that he be permitted to suppress any un- 


favorable psychiatric witness whom he had retained in the 


first instance, under the guise of attorney-client privilege,’ 


while he endeavors to shop around for a "friendly" expert, 


and takes unfriendly experts off the market. 


Certainly defendant would have called Dr. § 


chwartz 


had his opinion been favorable to defendant's position. Just 


as clearly, under Brady v. Maryland, 373 U.S. 83, 83 
1194, 10 L.Ed.2d 215 (1963), had the government retai 
Dr. Schwartz initially and had he found defendant to 


insane, the prosecutor would have been under a legal 


tion to disclose this information to his adversary. 


less, petitioner asserts that the trier of fact in 
case at bar must, as a matter of constitutional law, 
prived of the opportunity to obtain complete insight 
defendant's claim of insanity merely because one of t 
expert witnesses who had examined him had done so at 
request of one of defendant's former attorneys. 

In rejecting this claim the New York Court 
Appeals majority argued: 


A defendant who seeks to introduce psychia- 
tric testimony in support of his insanity 
plea may be required to disclose prior to 
trial the underlying basis of his alleced 
affliction to a prosecution psychiatrist. 
Hence, where, as here, a defendant 
reveals to the prosecution the very 

facts which would be secretea by the 
exercise of the privilege, reason does not 
compel the exclusion of expert testimony 
based on such facts, or cross-examination 
concerning the grounds for opinions based 
thereon. It follows that no harm accrues 


S.C. 
ned 

be 
obliga- | 
Nonethe-, 


| 
| 
| 


into the 


the 


be de- 


he 


the 


of 


to the defense from seeking pretrial psy- 
chiatric advice where an insanity plea is 
actually entered, for in such circumstances, 
the underlying factual basis will be re- 
vealed to the prosecution psychiatrist. 
Conversely, were the defendant not to erter 
an insanity plea, no physician-patient 
waiver would occur and any information di- 
vulged to the psychiatrist would remain 
privileged. There is, therefore, no de- 
terrent to seeking expert psychiatric advice 
for in one instance, there will be dis- 
closure to the prosecution in any event and, 
in the other, disclosure will never occur. 
In short, no reason appears why a criminal 
defendant who puts his sanity in issue should 
be permitted to thwart the introduction of 
testimony from a material witness who may he 


called at trial by invoking the attorney- 
client privilege anymore than he should be 
able to do so by invoking the physician- 


patient privilege. 


PeQOple Vv. Edney, 39 N.¥.24 620, 625, 3285 N.Y.S.24a 23, 26 
scope SGney 


(1976) (citations omitted). While not urged by the New York 
Court, there may well be instances where the psychiatrist 
seeing defendant at defense counsel's request shortly after 
the event, may have much more useful information than would 
a doctor who saw him much later when treatment and soothing 


time may have intervened to change the defendant's reactions. 
It should be noted that New York does not provide 


for a complete waiver of all communications arising from the 
| 


examination made at the attorney's request. What the attorney 


has told the doctor and, presumably, what the doctor has 


reported to the attorney remain i aaa Id at ; 385 


a Fg instant case the:court forbade counsel from the state 
to inquire about conversations between the doctor and de- 
fendant's counsel (transcript at pp. 804-805). 

Nevertheless, an examination of the law of other 
jurisdictions that have faced this issue incicates a view 
almost uniformly contrary to New York's. Relying on the 
attorney-client privilege, they do not permit defendant's 
psychiatrist to be called. See Lindsay v. Lipson, 367 Mich. 


1, 116 N.W.2d 60 (1962); People v. Hilliker, 29 Mich.App. 


185 N.W.2d 831 (1971); City & County of San Francisco v. 


N.Y¥.S.2d at 26 ("protected . .. by work product doctrine”). = 
| 
J 
| 


Superior Court, 37 Cal.2€ 227, 231 ¥.20 26 (1951); People v. 

Lines, 13 Cal.3d 500, 531 P.24 793, 449 Cal. Rptr. 225 (1975) 
(harmless error); State v. Kociolek, 23.N.0, 400, i289 A.4¢ : 
417 (1957). We have found only one case, Singleton v. State, 
90 Mev. 216, $22 P.24 1221 (1974), holding that there is a | 
waiver in circumstances somewhat similar to those before us. | 
In that case a former attorney of the defendant was lea 
to give testimony against the defendant when other former | 
attorneys were called by the defendant to give evidence | 
suggesting insanity. | 


As a practical matter the defendant may suffer 


| 
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prejudice as a result of the New York rule. First, the fact! 
that the source of adverse testimony at the trial is an 
expert originally employed by the defendant, rather than the 
state, will, if it is made known to the jury, almost cer- 
tainly carry added weight. But this problem can be met by 
excluding information about nexus. Cf. Federal Rules of | 
| 
Evidence, Rule 706(c) (court "may" authorize disclosure that | 


| expert was appointed by the court). In the case before us 
il 
i 

no such request was made by defendant (transcript at 


804). 

Second, the New York argument proceeds on the 
assumption that defendants will in fact -ooperate with 
government psychiatrists cisely the degree that they 
cooperate with psychiatris my yed by their m counsel. 
Were this in fact so } i se true that defendants are 
not as a practical matter substantially prejudiced. A 
sufficient number of experts are available to the government 


in New York so that protecting communications to defense 


psychiatrists does not serve to “dry up" the available pool of 


consultants. In reality, of course, it is the fact that 
defendants may be more cooperative with their "own" experts 
that makes such an expert's conclusion particularly useful. 
It thus appears that as a pragmatic matter, a defendant may 


7 
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be prejudiced by this rule and, as a result, less open or 
candid with defense-employed consultants. We must decide, 
then, whether the balance drawn by New York is so detrimental | 
to the attorney's effective representation of his client as 
to be prohibited by the Sixth Amendment. 


The only federal authority clearly on point protects 


the privilege in these circumstances. In United States v. 


Alvarez, 519 F.2d 1036 (3d Cir. 1975), the court had before 


it an appeal from a conviction in a federal district court. 
Some of the language of the opinion is constitutional in tone. 
| 
' 
Thus, the court notes: 


The issue here is whether a defense counsel 
in a case involving a potential defense of 
insanity must run the risk that a psychiatric 
expert whom he hires to advise him with 
respect to the defendant's mental condition 
may be forced to be an involuntary govern- 
ment witness. The effect of such a rule 
would, we think, have the inevitable @tfect 
of depriving defendants of the effective 
assistance of counsel in such cases. A psy~ 
chiatrist will of necessity make inquiry 
about the facts surrounding the alleged 
crime, just as the attorney will. Disclosures 
made to the attorney cannot be used to fur- 
nish proof in the government's case. Dis- 
closures made to the attorney's expert 

should be equally unavailable, at least 

until he is placed on the witness stand. 

The attorney must be free to make an in- 
formed judgment with respect to the best 
course for the defense without the inhibition 
of creating a potential government witness. 

. e e Moreover, the inhibiting effect of a 
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rule waiving the attorney-client privilege 
with respect to psychiatric consultations 

in all cases of an insanity defense operates 
not only with respect to the facts of the 
crime but‘also with respect to the defend- 
ant's mental state. The attorney should not 
be inhibited from consulting one or more 
experts, with possibly conflicting views, by 
the fear that in doing so he may be assisting 
the government in meeting its burden of proof 
on the [insanity] issue. Thus we reject 

the contention that the assertion of insanity 
at the time of the offense waives the attorney- 
client privilege with respect to psychiatric 
consultations made in preparation for trial. 


& 


Id. at 1046-47, 
But there was no necessity in Alvarez to determine 
any constitutional question since 
was to determine the scope o* the 
preted in the light of re: 
Rules of Evidence, Rule 501 i is not a constituti 
test. 


The litigation interest that might be furthered 


by overturning the State's decision in this case are very 


similar to those that would arguably be protected by requir- 


ing the presence of counsel at pre-trial psychiatric inter- 
views conducted by government experts. A defendant's chance 
of ultimate success on a defense based on mental illness 


might well be furthered if he were able to consult with his 
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attorney before responding to certain questions posed at those 


examinations. Nonetheless, in United States v. Baird, 414 
¥.2a 700 (20d Cir. 1969), the Court of Appeals for this Cireui 
noted that such an interview is not a "critical stage" in the 
proceedings at which the presence of counsel is required, 
since its principal purpose is to enable the expert to gather | 
data from which to form the basis of an opinion. The court 
indicated: 

We are not persuaded that the procedure 

itself harbors substantial dangers; and, 

without a more adequate and less specu- 

lative showing cf actual prejudice, we 

are not tempted to forge new constitu- 

tional rules. In the words of Wade [v. 

Gilbert], the “hazards of serious unfair- 


ness to the criminal accused" have not 
been shown. 


414 €.2a at 711. See also United States v. Trapnell, 495 


F.2d 22 (2d Cir. 1974); United States v. Mattson, 469 F.2d 


a 


1234 (9th Cir. 1972); United States v. Albright, 388 F.2d 
719 (4th Cir. 1968). But see hee Vv. Erie County Ct., 27 
N.Y.2d 432, 267 N.E.24 452, 318 N.¥.S.2a4 705 (1971); State 
Corbin, ___Ore.App. ___, 516 P.2d4 1314 (1973); State v. 


Anderson, 8 Wash.App. 782, 509 P.2d 80 (1973). That state- 


ment applies with equal force to the issue before us. We can) 
only speculate that the New York rule results in substantial 


prejudice to criminal defendants. 
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‘ | 
The statements by the defendant to his psychiatrist 


were not admitted to establish the fact of his having com- 
mitted the murder, But only to establish a basis for the 
psychiatrist's evaluation of petitioner's sanity at the time 
of the offense. Given tnis limited use, any possible pre- 
judice may be balanced, within limits not exceeded in this 
case, by the strong counterbalancing interest of the State 
in accurate fact-finding by its courts. 

In sum, it seems undesirable at this time to 
canonize the majority rule on the attorney-psychiatrist- 
client privilege and freeze it into a constitutional form 
not amenable to change by rule, statute, or further caselaw 


| 
development. Were we to force the State into the rigid format 
ja : 


‘ 


suggested by the petitioner in this case by deciding that 


| 


New York must, as a constitutional matter, extend privileged 


status to these communications, we would cut off further ex- 
perimentation in this area -- not only by this State, but by 
all state and federal courts and legislatures. We cannot 
say what the ultimate consensus, if any, will be on these 
policy issues. But it appears inappropriate ana 

unwise at this stage to block potential branches of evolu- 
tion. 


Courts and legislatures must be given reasonable 
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freedom to develop new approaches to questions of testi- 
monial privilege. This subject is curreritly in a state of 
development, with increasing pressures for the creation of 
entirely new privileges, such as the social worker-client 
and reporter-source, and the expansion of older privileges 
predicated upon expanding concepts of privacy. At the same 
time there is continued counterpressure from the compelling 


¢ , . . ' 
interest in the ascertainment of truth in the prvrsuit of just 


| 


aeterminations of legal contests. 3., Féderal Rules of 
| 


) 


Evidence, Rule 102, 401-403, 50), 
one phase of the law of evidence into the 
urged by petitioner might be to disserve 


desirable development of more flexi 


The petition for a writ of Habeas s is dis- 


missed. Because of the important and novel questions in- | 


volved, a certificate of probable cause is granted. Rule 22(b) 
Rules of Appellate Procedure. 


So ordered. 


Brooklyn, New York 
November 24, 1976. 
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anything that counsel may have said to hin. 
MR. GRENNAN: Yes. 


Q Dr. Schwartz, as a result of your examination of 


Herbext Edney on May 29th, 1970, do you have an opinion 


with a rcasconable degree of medical certainty es to whether 
or not Mr. Edney, as a result of mental disease or defect, 
lacked the substantial capacity to know or appreciate either 
the natuse and consequences of his conduct or that his conduct 
was wrongs? 

A Yes, sir. 

Q Would you state that opinion, Doctor. 

A Yes. It is ny professional opinion with 2 recsoncble 
deprse of medical certainty, thet Mr. Edney did know and 
appreciate the nature of his conduct. and that such conduct 
wés wrongs at tha time of the present offence. 

Q Now, Doctor, would ycu tell us the taais of your 
Opinion, please, sir, and the interview or examinatien thet 
you had of Mr. Edney on May 29th, 1970. 

A On May 29th, 1970, Mr. Ecney and I talked for about 
two and a half hours in the presence of defense ccunsel 
at that tine. Mr. Edney wes quite alert, very pieascnt and 
cooperative. He spoke quote crontaneously. Any questiona 
I asked were mere for clurification than for anything elec. 
He gave me a lengthy, detailed eccount ashe recalied it, o2 
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———eee 


the events leading up to the present arrest. He showed, 


. at that timc, no evidence during thet examination of delusions 


or haliucinecions oF disurdered thinking. There wes no 


evidence that would point to @ serious underlying mental 
disease. He told me that he had been a heavy drinker for 
many years, thet from about 1962 until the tine of this 
arrect, he would drink between 4 fifth and a quart of 
whiskey a day with beer chasers. He told me that he drinks 
Johnny Walker Red, that he also smoked marijuart, a couple 
of sticks a cay in the evening. He told me that in 1965 or 
1966 ho had taken en overdose of nethadrene Gnd sleeping 
pills, thet at thet tine he was tired of living, ha felt that 
he had been & failure in life. lle woke up two cays later. 
He then told ue that {n 1956 or 1957 he had tried to cosmait 
suicide by glushing hig wristo. He said he bad Leca casricd 
at the age of 18, that they had nad a lot of children, that 
his wife was 4 good woman, but that he was 4 drinker, & pot 
emoker and 4 gambler. There came a tine when they had an 
arguaent, she calied him a mother fucker, and he struck her. 
He said tha Judge gave him thirty days. Actually I belicve 
{¢ was ninety. And that while in jail he slashed his wriste 
with a razor blade. He described how he went to “eadowbrook-* 
Q May 1 {nterrupe you, Doctor. Did you consult the 
Pilgrim State Hospital Admisaion Record in connection with 
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chat admission? 
No, that wouldn't have been Pilgrim State, counsel. 
I'm sorry. Mattccwane 


That would have been the Meadowbrook record. 


"57. 


ALL rigit- 


A 

Q- 

A 

a ' ae 
A 

Q 

A 


Then from there he went to Hatteavene 

Q_ And was the examination of thooe two records, of ‘57, 
significans to you, Doctor, in your diagnosis? 

A Well, pezth=ps if I £inich for & soment I will-- 

Q All rignt. Go ahead. I'm sorry. 

A Be told ac that he had gone to Meadowsbroox end tnat 
he had been sent sight pack to jail where he got Worst 
"y thought th world was against me and feel ite everything 
was just trying to crush my Lita out. This is wncn gcaectning 
told ca to taxe ay life. I thougnt I was doing righte 
I used to ness voicc6, whispering voices. how I know it 
don't true but at the time 1 thought it wes real.” He told 
me he wasn't sure when these hallucinetions had started but 
that it was alwsys under the influence of Liquor. I pointed 
out to him that there was 20 liquor in jail. Vo gaid he 
couldn't explcin it. ‘I heard tuco telling me to take oy 
Life vecause I was no good." The yoices scexad to cone from 
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the walls and the ficors. He commented that leter he would 
drint: to chase these voices eway. He went back to Meadow=- 
brook, he toid me, and from there was cent to Matteawan. 
He thought it wes for some tea or eleven months « 

Actually, the Nattcawan records indicete that he was 
there for six months remo May 9, 1957 to November 21, 1957. 
He told me that he was halluciaating when he first got 
there, that they gave hia some kind of medication, he didn't 
know what it was, that he soon felt better and ultimately 
went home to his parents. Now, in response to your previous 
question, f 4id consult the Matteawan records. He had been 
transferred there fron Meadowbrook because he was reportedly 
deprossed and suicidal. But the Matteawan records thensalves 
show no cvideace whatsoever of psychosis. 

HR, TURILETAUB: May we have the date of tno3ze records, 
your Honor? 

THE WITNESS: Yaw May 29, 1957 to November $3, 3907s 
That was his first adaissioa to tlattcawvane 

Q Is there any indication, Doctor, of why he attempted 
suicida? 


A No. You mean the records or from whether he told me? 


In the records. 


Q 
A Ties 
Q 


All right. Continue. 
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A He told ue that his ceccad psychiatric hospitalization 
was in 1953. le had borrowed one thoueand dollars from 
euse Losn shacks and tad to pay back four thousand dollars. 
If he didn‘t, he said, the life of his children hadi been 
threatened. ie, therefore, pasged some bad checks for %, 500.00. 
Hig lawyer toid him, he said to ma, that-~ 

MR. TURTLETALB > Objection, your Honor, conversation 
with his lewyer at any tine should not be adnissible for 
any pasiii 

THE COUN: That's not what hig lawyer said. Thet's 
what the defendant said his law7or told hin. 

MR, TUNTLETLD: Respectfully except. 

GUE COUNT: Cverruled. ont .nuee 

A He said tiat nis Lawyer told hin that ho thought he 
was sick of soneching, and thererore, he wae seat to Pilgrin 
State Lospital for cxaninatione Ye himself in talking Co 
me ycars lotcl, paid he did not think he was crazy ot that 
time, he wasn’ thallucincting, he thought he had vernined in 
Pilgrim State Hospital for a mont or CWO. 2 records 
indicate that he was there from July 15, 1958 to fugist 15, 


1958. He cane back from Pilgrim State Hospital-- 


Q Do the records indicate what his condition W455 Doctor? 


A Ye6b. 


Q Would you toll us, picasc. 
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A Their diagnosis Wa5, Without mental disorder, 


psycl.opathic personality." 


Q Would you continue, Doctors 


A Yes. He told me that he came back fron Pilgzia 
State, “I took my punishment &8 amen." He gaid he pleaded 
guilty to second degree forgery and served a sentence of 
two yerTs end eight months. Theat was in the Elaira Reformatory: 
He came out on perole in 1961 to find that his wife was 
pfraid of him. Sane apparently reported to the authorities 
that he had a gun and he was placed back in custody. Actually, 
he toid me that his wife was cheatiag om hin and ywoatee him 
out of the ways Ha said chat she had adnitted this to hin 
herself and that he knew the sae He weat pack to Sinira, 
came out in 1362 and finisned his parole in 1963. It was 
while on parole he said in 1962, tnat he mat Clazé, the 
mother of tne deceased child, “e worked a3 4 congtruction 
worker, £ro2 which time he did a lot of drinking. 500M» he 
eats, “i just #o™ to have 4 naced for it all the tine. 
After living yitn Clara for a couple of years, he gaid he vegan 
to experience hallucinations and that ne thought his pehavior 
was abnormal. "y pad some Crazy idea in my head that she had 
a denon inside her like en octopus: 1 thought it was evil." 
This was in 1964 or 1965 he estiacted- "In ny sind, 4t told 


me that enue needed sexual freedom to cicans¢c her oute I 
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tried to help lier this wey by letting her have sexual 
freedom with whonever she chose. After 4 while I found I 
didn't love hes. She told me I was acting abnormal. f 


yould bring some gtrange guy to the house and tell her to 


take care of hin. In my mind I was trying to help her." 1% 


asked hin if he considered this pimping and he became very 
{indignant and denied it. Ha said ha wasn't doing it for moncy 
and that there were other ways of raking monty besides 

making a wouen stoop Like that. te said he wad very ashamed 
of wnat he had done. There were times when he would waka 

up the next noraing and not remember anything that had 
happened. cye yould tell hin what had happened the nisht 
before aad hs caid he dida't knovy whether O° believe her oF 
not. 

And, finally, in July, 1943, she left hin after he hit 
her. 4nd he eaid her leaving was at his sugo7ct ion. Thay 
lived in the >ronx then. Waen the patient cane home one dcy 
the house was c=pty- He said he yasn't engry sbout her 
leaving his, “Doctor, it didn't make no difference to me. 

T dida't love her but I respected her- I wanted her to get 
gomewher2. t was glad for her.’ He then described to me 
ao he recalled thes, the events of the few daye prior to the 
prescat cfiense. He told me that on Sunday, July 2ist, he 


went downtown end got cone LSD, planning to be a dietributor 
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and that he took an LSD trip. ‘two days later on July 23rd, 
a Tucsday, the house was eupty. He sew Mre. Washington in 
Heopstead, tuld her about soue furniture. Lucille end her 
meres took the patient to the train station. He went to 


Herlen. "2 Just renenber being in 4 couple of bars. I don't 


" 


know hew I got heme or nothing. 


Vent dc7, Wednescayr July 
24th, he said he woke UP on a balcony. He was secins things,» 
ehaking and sweating. rou might not believe me but I was 
seeing little green men and snakes." He took a bus cross 
the Eron* and then met some Spanish girls. told me that 
he had been clipped 4 few timcs before by girls, and on this 
particuler cay he had quite 3 lot of money in his pocket. 
Before he speut any tine with thea, he thought to hincelf 
that he ought to have 4 woapot. He went into 4 place 

calli Naurnan's aad pought a pocket inife. le also obtained 
a five dollar pag of merijuana oud a quart of Liquer 

beer. Then he gpent about an hour and 4 half with tne gizis- 
They go undressed, they wanted him to, but he sterted getting 
gick. "I heda't eaten anything. 1 started hearing voices 
and something told me these girls was evil and trying %° haro 
me.” ié couldn't be any more specific about now they might 
parm hin. "ZY gust didn't trust them." He vacalled raughing 
as ho walked down the street, everything seened funny to hin. 


He went into & bar and threw UP in the bathroom. After that 
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he woat downtown and sat in Bryant Park. "My Zavorite pars." 
He said he was afraid to go to a movie because ne aight fell 
asieep and be clipped. lle did some window ehopping on Fifth 
Avenue. And ho sew a mother and daughter set aad tnought 

of this girl Lisa. 

"Lisa and her mother were leaving’, he told co, on 
Saturday, flying *o Missouri, to Gee some rclutived. Ee had 
some process sexving to do on Saturday. He was goiag to 
give the girl's grendmother the nonay to pay for the girl's 
trip. He seid that, "To ne she was my lictto girl ard there 
was nothing I woulcn't do for hor." He vent to Peaa Gratioa, 
bought a round trip ticket, cpeat about five coilezs on 
drinks in the ber. On the train ce hed a recice, beconins, 
physically ili beticen the cars, ne felt that cone of the LSD 
trip ceome becx to nim. He apparently roll aslcsp 04 the 
train end the concuctor woe hiss up in deapstead. As went 
into another bar, McCann's bar, woere ne waa sick agsin. And 
then he took a cab to the Yeicnts, a section of Henpstead. 

He thon digressed to tell me about generally speskiug, to & 
Mr. Willies Miller, a detective ia Childven's Court. Ho 

had met him in she Bull Pen. And Hiller nad told hin that he 
was in McCann's Bar with the pacient tnat night and that 

he was the one who drove hin to the Heights. Sut ke hed no 
momory of this at ell. Ic was nia recollection taac ke hed 
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caught @ cab. 

In any event, when he got there, Lisa was playing, the 
gave him a great big hug. Mrs. Washington and Lucille were 
fighting, he told me, and then Lucille chen cursed him out. 
He was going to leave, and Lisa asked to come with hin. 
“She knows that all she has to do is make like a little 
pouting and I give in." ‘fhe cab driver, whoa he knows but 
whose name he forgot, drove them to a cocktail loungze in 
Roosevelt, a place cailed lusiay. He wanted to say ksllo 
to Mr. Patterson, who had always been lixe a facher to hin. 
Mr. Patterson wasn't there and taey went to another bar. 
And then ho took a cab to bis father's housa and waited for 
his father to come hone. Before going indoors, he had an 
argument with his father's neighbor, wno had, according to 


Mr. Edney, been harrassing his father. “The man told me he 


would blow my God damn brains out.” He said they were getting 


into a really heated argument but tnat ne scooped waen Lisa 
called him. Inside he showed Betty his knife and during the 
process of showing it to her, accidentally he cut his thucb. 

She cleaned the wound and bandaged it up. He told wae that his 
mother lived with Letty, that his father lived alone, and thet 
Betty had driven nis father sonewnere tnat dey. His father 
didn't come, and he thea took a cab with Liga back to Hempstead, 


went back into the MucWay bar. Now Mr. Patterson was there, 
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he was very glad to see the paticnt. lle gave Lisa a handful 
of change to play the juke Dox. “I don't know whet heppened 
to me but I lost consciousness fora minute. Soaething cane 
over me. I took a seat at the bar, and it seened like 
there was nothing cupporting m@. l went to the batnroca 
and I smoked a nait a marijuana.’ He told me tnaat ha thon 
called Mrs. Washington to tell her that he was on hio way 
home with Lisa but instead it was Lucilie wao answered the 
phone. He said that he and Lucille had a way ot fooling 
around with one another, that Lucille lixed to calk a lot 

of crap to hin. He told her that he and Lica night stay 
out a little longer. He thougat, he told ae, tret sire would 
curse him back cs a joke. He thought that -° he thinks that 
she said, "I don't care if you kill the Littie viscs fuckin’ 
ass." "L was shocked, he said. Ya had sone wore to drins. 


The lect memory he had was of Lisa and he walking out the 


door. There was a cab ecross the street, tnet waa nis 


destination, to that cab. “Lisa was holding sy hand. She 
was junping up and down and she was laughing." de doesn't 
know what happaned after that. "the world just left ne. 

I just lost consciousnas3 completely." His next MeZOLY, 

he said, was of standing under a tree and teeling very 
confused and disoriented. He wasn't sure where ha w&s oF what 


was going on. “Phen everything care clear to cee I was on 
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ne, there were guns pointing at nis face, 
him up- J went over some of the previous hospital records 
eith hime He said Be didn't recognize the psycnosi§ that 
he nas apperently a) eed 66 OF crime in yenduvezoos he 
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with these hallucinations to send her to heavene be ddeniesed 
that es totally impossible. He showed me & p-s*''-s of his 
daughter aad grandchildren. lie went on to tel: oe stout the 
fact that he hac the money in his pocket for hee trip. His 
argucent was that perncps somebody had rolled hin for the 
money, thet he wao pretty drunk, that he would lave been 

easy to rcb in that condition. Je told me that he used to 
work in a policy g-ae out in HKexpstesd and that 43 a result 
of that he wes sure he had a lot of quiet enailce. A lot 

of people in this place, tusway, knew hin, and probably would 
heave been keppy te yoll nin in his condition. he just 
couldn't believe thst he could possibly nave hurt Liga. He 
argued that hic coney and the wallet and tne knife were ail 
gone whea he cene to. lL confronted nin wita & stetczent in 
the Megdowbroos records that hk: had threztened 4 cécctor on 
Septeaber 10th, 1968. Me was shocked at this aad said, “WHY 
should I want to hurt the doctor? He is noc trying to hurt 
me." He continued to maintain that he could not pocsibly 


see hinself doing this crime, Cuat he had suffered & double 


hurt, not only was he now accused of the crime but chat he 


aiso lost something personal, nonely, this littie girl. 
And that was in substance the examination of My 29, 1970. 
Q Now, Doctor, did you find any evidence of paranoid 


schizophrenia! 
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A No, none whatsoever. 

Q. And will you explain to the jury, Doctor, what para 
noid schizophrenia is and the reason for that opinion. 

A Paranoid schizophrenia is a particular type of 
schizophrenia. Schizophrenia itself is a well recognized, 
serious mental disease with what are known as primary 
synptons and secondary symptcedse The primary syuptcos ere 
basically a strange disorder of the thinking processes. 
Schizophrenics are subject in adult life to the sane kind 
of illogical thinking processes tnat enildren still heve and 
that adults have in tneix dreams. Based o 
factors, gehizophreaics cevelop various kinds cf secondary 
symptoms. By secondary symptcus, we mean the delucicas 
and hallucinations. They are notunique to achizsocueenia. 
They occur in alaost every kind of serious meatal ilincss. 
Depressive paticnte, involutiosal patients, Mary kindo of 
patients, patients with organiz brain syndromeiy ean ali have 
delusions snd hallucinations. Bur based on the type of 
delusions or nallucinations or thinking, or thoughts, I 


should say, that schizophrenica nave, we claseify tiem into 


various sub-typcs. Peranoid scuizophrenia ie that type of 


schizophrenic who has 4 great suspiciousness and distrust 
of other people, and woo fa his psych. - --ate has delusions, 


that there are people plotting «juin aim ox trying to hust 
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him or that he has sone special superbican powers, and he 
may also hear voices of his tormentors oF the people he 
believes are trying to hurt him. The conditions that Mr. 
Edney described to as are fairly well recognizsd conditions, 
if they are as he described then, of a form of alconclic 
psychosis wath hallucinations and delusions. There was a0 
evidence in our conversation of a ecnicophrenic type thinking 
disorder. And even if there wera no hallucinations oF 
delusions present during the examination, there should have 
been some evidence of the underlying mental disessc. 

Q And was there any evidence of an underlying mentel 
disesse or deicct? 

A We, ait. 

Q Now, Doctor, would you tell us, sir, oF dist 
for us, if you will, the psycnopathic peryousiicye 
you define that, cir? 

A Yes. It is a term that is now called in the 
nomenclature, an anticsocial personality. Psychopacnic or 


anti-social personality is a person whose gonexni accituds 


towards life is extremely self-centered, hs wante waat he 


wants when he wanto it, he has very Littic capacity for 
frustration, and he hae ao compuaction apout resorting tc 
dlicgal or antiesocial means to achieve his gceals which he 


thinks ho is cntitled to. He kaows the dirierence betiesn 
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right and wrong, he knows the laws; in fact, he has te 


because part of his operations in life are to circiwsvent 
the laws. He knows them but he is {indifferent to them. 

Q. And, Doctor, do you have an opinion with & reasonable 
degree of medical certainty ag to whether Nr. Edaey would 
be classified as a psychopathic p rsonality: 

MR. EWRLICHU: At what tine, your Honor? 

Q At the tine of July 24th, 1968 or at the tice of 
your exenination. 

MR, EURLICH: 1 think it should be with specificity, 
your llonor. 

THE COURT: Well, give it te U poth dates, if you 
cen, Doctor. 

A  LIwould say tnat My, EGney show 
features. I think there axe ot 
so that IL wouldn't definitely classify hin <2 caat elone. 

Q well, would you expand on tact, Doctore 

A Yes. LI thought vg, oe from ail the records I read 
and from my examination of Mr. Edney, I thought that he was 
pasicaliy an emotionally insecuse man who needed love and 
support fron another person, ne did nave low frustration 
tolerance, there was evidence that in tna past vith h 
wife they had had frequent arguments and tiat ne had been 


arrested come four oF five tines for assaulting ner, he told 
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me of various criminal activitics, and there waa # history 
of arrests going buck to his adolescence. Tb~rce is a sfsong 
part of his perconality that is of a psyc1opathic nature. 
But he is also, I would say, 2 cependent personalic7, too, 
who needs the cuppoct of a woman. 

Q All right. ow, Doctor, the psychopathic personality 
and the dependent personality, are they cental clecases Or 
defects? 

A No. They are attempts on ous part to Jeseribe what 
we cail a personality disorder. Ihe diseases aad © when ve 


oy ate ert - . > f > “t qa. i - { Pa a! £ 
speck of mental disease, we mean a psychiatric illness of 


reaching psychotic proportson When we speesx of a cefact, 
we are usually caliing about 

fntelligcace. but oucside of ce wo categoricn, 

a number of differcut percornaiitics. If a persun 5 enoush 
significant features pointing tovarda one Cype af personality, 


then we would diagnose him as guch. but ic is avt a mentol 


disease. We all have some kind of personelity, and we all 


probably fall into come of the well-recoynizced pe sonality 


classificcetions. 
Q Now, Doctor, did you exaaine tae Pilorisa State 
Hoopital adnicuicn with reference to tne buscide uctompt? 


A I don'e understend. 


A ADS 


e various reports perta’nirs 


q Well, did you examine th 


to his 1957 adaission? 


But that wasn't Pilgrim State: 


Was it Matteawan? 


A Yes- 
. Teer 


A Ye8- 
Q Was that significant to you 6s t° your opinion? 


And explain to us hows 4€ it was. 


A Vell, pf 


that he had been 


n that record was 4 pretty good guscury of 


porn 0 Langley» Scuth carolina, 


his life, 
had come tO Now York at cue age 


3, 1930, that ne 


one to oF bee 


on Juns 1 
at the 


that he had & 


n sent to Warwic 


of 61%, 
roe of 12 ior ecealinds treat he had gone t° Elnirae* 
Your Wonors objcctions 
nething of the nate=° eoncernins 
Wall, that's part of 


{nto eviconicee 


Tast is sot rhe record. 
hing I never saw in my iife, your jlonOT e 


gomet 
THE COURT: Well, +8 the h 
h he 18 recerring’ 


ospital record from ratte 


in avidences the one to whic 
» your Younor se 


THE COURT: Well, if it tg from the record, he 1s 


permitted to testify: 
he record, your 


MR. EHRLICH: well, 16° roading from t 
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Honor? 
THE CCURT: No, apparently from notes. Is that right, 


Doctor? 


THE WITHIESS: These are hanuwritten notcs I made from 


those rocord3. 

THE COURT: All right. Objection overrulcd. 

A het he had been sent to Warwicn at tie age of 12 
for stealing, that ne kad been sent to tinira in 1°46, again 
for stealing, thet he had been murricd in 195i, had had five 
children, that in 1954 he had been broupyit into Court for 
for acenulting his wife. Their diagnosis crv t.uvtezvwen vas 
psychosis with psycnopathic pessonaiity, eplovuc oz emotional 
instadility with depressive features. 

Q2 Now, are cither of thoue ciagnoscs, Poccor, pertaining 
to mental disease or defect? 

A Well, the psychosis 1s a wental discevc. Ag Nattcawan 
uses the term here, they are describing a puycuotic atate 
into which this parriculer can went but chat nis basic undec~ 
lying diagnosisjo£ a psychopatnic peceonality. They are 
describing a-- 

Q Which is not a mental defect or disease? 

MR. TURTLIT.W3: I object to leading the witness, your 
Honor. He expressed a conclusion Girectly coaccary to what 
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the District Attorney just said, 
MR. GRENNAN: No, sir. I would like the Doctor to explain 


that. 


Q W111 you explain that, Dector? 


A Yes. Their conclusion was that Mr. Edney was basice 
ally a psychopathic personality, 

Q Is that a nental disease or defect? 

A Ne, bur althougn at some point in his lifanaad 
suffered a psychotic episode, The psychotic enicode vould 
be @ mantal disease, 

Q Now, Doctor, in your exaninaticn, other than what 
Mr. Cdney told you, did you find eny evidence of alcoholisn? 

A& As fer as I can determine, everybody's diagnosis 
Of alcoholism in lf, Edney 1s besed on history sivon by hin, 
The diagnosis does cone up 2 neaber of tines but it 1s always 
based on the nisctory he gave. The history he save ne was 
One of considerabie drinikine. 

Q My question, Doctor, 18, external to what Mr. Ednay 
told you or eny other doctor, is there any other evidence 
of alcoholism that you could find in the record or through 
your examination? 

A Ho. 

Q Doctor, do you have an opinion as to why, 1£ he did, 


Mr. Edney weuld nave killed Liea Vashington/ 
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MR. EHRLICH: Objection, your Honore 

MR, TURTLZOTALS: Objection. 

THE COURT: Sustained. 

Q Doctor, you discussed wotive with tire “sneys did you 
not? 

& Yet, Bite 

Q and do you nave, Dector, 4A enplenacica of tix. Edney's 
actions on July 24c0, 1965? 

A Well, the explanation L pave is based of more than 
my convereation with Mr. Edaey+ 

Q What else tg it besed Oa, poctor! 

A From statezents you have cade to mc as 0 cestinony 
py witacsses at this trial. 

MR. EMALICA: I object to any angwer to taat qucation 
then, your Honor. 

Tue COUR Yes, guctained. 

HR. GROAN: I want to be ncard, your sonore 
made statencnts to the doctoz &s co testimony caal a 


evidence on this trial. 


Tue CCURT: Cn the trial? 


MR, Grou: Yes, sir. 
THE COURT: Well, then, I will permit 4Ss 
MR, ENRLIC: Well, i£ yous Honor pleases unless the Docto? 


was here to hear the test inony, ond ualess** 
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THE CCULT: Well, he can put it in the question, 

MR. EHRLICH: Well, I think he should state the question, 
your Hono:. 

Q What evidence, Doctor, did I relate to you pertaining 
to what had gone in on this trial? 

A You told nie about testimony by Lucille as to the phone 
conversations she had with Mr. Edney prior to the incident. 
You told me about a telephone conversation-- 

MR. EMRLICH: If your Honor picase, the answer is not 
responsive. He said what evidence and not what abcut, but 
what evidence. And we would Like to know what he is Foinr 
Co ccnsicey in teking in answer co the quescioa,. 

THE CCURT: You want the exact wording? 

MR, EHRLICH: Yes, your Honor. 

THE COUT: Give them wnat Mr. Grennen toid you with 
refercnce to that conversation. 

THE WITHZSS;: It will have to be a paraphrase. 


THE COURT: Proceed, 


THE WITNESS: But I believe you told me that Lucille 


testified that it was Mr. Edney who threatened on the 
phone with Lucille, to kill the child unless Clara stayed 
with him. And that subsequently he had a conversation with 
his brother who warned him that he could be charged with 


kidnapping, and he said he knew tuat. 


ee ae 


P 0 CESARE ES A A RR EB ts cE 
* <n merinavan oc sean 
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Q Considering those two factors, Doctor, Jo you have 
an opinica-- 

MR, -EMRLICH: if your Honer please, there was core to 
the conversation with his brother, according to the evidence 
in the record. 

THE CCURT: Tiwt might very well be. 

M2, EMRLICH: ela, the prother said some ochcr things 
Mr. Cudney wae supposed cto have said, and i wouid like to know 
4£ the Cocter heard that, C00, from tne Discrrice «ctorncy. 

Youx objection is now everrulcu. 

Q Will you new stete your cpiniun, VOCtCr. 

dh Yeas 1 think new icce ey Oe4 cf view a3 
psychiacrist with « reasonaole ucyrce of caouicdi COTONINe;y, 
that the killing o7 wnas snall Gay ct tances core 
that there ia sone «ind of understancuole tur. 
one of anger at Clara for louving him, ane Chae - 
et her he first tried Co use the cniic as 
her tack, and thea feeling that he was going to lose her, 
just styuck out at tne child wit. the enger ):- realy felt 
for Clara. 

2 Now, Doctor, did you exanine the pathology report, 
the cedical cuaminer's autopsy resort! 

A Yes. 


Q And ig that signisiccuc te the opinion you heve just 
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stated? 
A Yea. 
MR. EHRLICI: Objection, yo: Honor, I don't know if 


the doctor h23s qualifications a a pathologist or if they 


heve been put into evidence, 


THE CCURT: Cverruled. 

Q In whut way, Doctor, is it signifxicant ¢ your cpiniod? 

A That report showed 11 stab wounds, one in the right 
chest, nine ia the right and lect back end one fn tie Sicht 
€@rm. in ay experience of haviag exumincd quite a Large 
number of nen who have assaulteeé cther peopic vith knives, 
this l:ind uf assault ig cae of GQugere Le is mt a nethodical 
execution, Rather it is a percon Stril:ing out in Guyer at 
the person in crout of hin. 

Q Now, Bocter, did you exanine the heacsworcck Glesnocig 
Of parenoid schicophrenic? 

A Can you be wore specific as to the date. 


I believe it was on or avcut August 30ch or Septexbder 


What year? 
Q "68. 
A You are talking cbcut the report to Ccurt of September 
10th, 16637? 


Q bho. I am talking cbout -- I believe this is the 
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Meadowbrool: record, both of than, (indicating). I am 


talking abovt the psychologist's report. 

& Yes. 

Q. All right. Would you tcll us what thet report 
indicated, Tector, and the date of it? 

MR. TURTLOTAUL: liay we knew whose 
mane of tie paychologs ct: 

Tisits 
The record is ia evidence. 


TUPTLITAUS: «ft would Lite 


E WITMCSS: 
on August Sv 
down the nane of tue P olegist. Sut taose ace tne dates 
of the report. 

Q And would you cell us about that reperc, Doctor? 

A Yes. tne report concluded that tir. E-ncy wos 8 
chronic paeranoid 2chicophrenic. cut 4° also ucde same other 
statesents asout hin. "te, Edney repeatedly gave ce 
examiner tne iapression that hers dissimulacting. ie is 
probsoly thet he falted somewnat so that ae would not be helee= 

MR, TURTLITSU3: -«cuse me, your Honor. ts {9 okipping 
liberally. May he read tne whole thing’ 

Q Are these your notes, Lector? 
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A Yes; and ccunsel is rignut. Between the two sentences 


tan skipping. 


THE COURT: Well, don't sip. 

THE WITMNZS3; I don't have tue whole thing in front of ne. 
I extracted from it. 

THE CCURT: Cive it to hia. 

Q Is this la the record, the Meadowbrook record? 

A it should be. 

CoUsz: Well, will you zing it. 
Withose: +t have 
CQ: p61. Eiger. Do you wish to 

he said 
you started the quote and vead the sentence in potwce 

A Yes, ix. tk, Eaney reseatedly gave tne 
the icprcssion that hews dic wlating, eépccialty ca 
intexviow, 'L see little gzcea mea', and on tects requiring 
dircct encoraenent of neaithyeunheelthy itess, ne caphesized 
classical paycaotic conteat. Givan his history ia mental 
boapitats, nis fear of being fouad guilty fer 2.15 crins, 
and his ps yohopasnic tendencias, it 1s probavl 
faked gouewiat, so that he would not be held 
for the wurider. Still caiy somcune of excecding paychologicel 
sophiscication could cake so consistently aad icr the cost 


part, convincingly.’ Uo you Want me Lo read 
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MR. EHRLICH: We would ask that you do co. 

Q_ Go ahead, Doctor. 

THE CCURT: All right. Proceed. 

A "Mr. Edney is clearly a psychotic man who in addition 
might heve tried to focus on symptoms he sees as typically 
psychotic. His attitude of victimization and innocense is 
more related to his grandfose and suspicious paranoid view 
than to his current confinement." 

MR. EHRLICH: If he might read on a little bit further. 

A All right. “If he was not faking at cil, then he 
could be 6een es a cost disturbed man whose ways of ccaing 
the world are very peculiar and autistic, whose orenecupaticns 
G@re extensive and numerous and whose ‘ntellectual functicaing 
has cone to be impaired. When his (paranoid) defenses of 
denial and projection and also of intellectualicetm co not 
hold up, he prevents a picture of disorganizetion. At such 
times his thinking is very concrete. He needs to make 
sense of all that he is sensitized to around hin but docs so 
in @ bizarre and illogical way." 

Q Kov, Doctor, your examinztion of the Meadowbrook 
record, does it indicate to you any evidence of chronic 
peranoid schizophrenic? 

A No. 


Q Row, Doctor, he diye test impression of chrenic 


Fs 
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pararcid cchizophrenia, was that report, Doctor, written by 
@ psychletris::? 

a Ko. 

IR. GROAN: You may exanine. 

NS. TUCSLoauGs: Your Honor, before we proceed with cross 
exantwstion of Dir. Schrarts, we would like to heve ecccss 


5. 


to th: weaterials with chich he wafireshed his recollection, 


COvN: Yes, Doctor, you had soms notes. Flzase 
2c 


thom and mark them «5 a ?eople 
WISH<SS: Do you want me to state for the record 
i 3 


what taey are? 


earres 
i ad 


two sets 


this doctor a couple cf more questions. 

Moe COsntt AA FERC, cet these 
idencificatioa. 

: That's what I want to ask him ebout. 

Tie COUR: All riche. 
OIRECT ENV Cl REeUrTAL 
BY Mi, GRE =Cantinuinc): 

Q Doctor, in additicn to the records exzmined by you 


et tie ti your ezansination in 1970, have you since ¢cxnmined 


aoe 
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further records in connection with Mr. Edney? 

A Yes. 

Q Those records were wnat? The psychiatric reports 
of the Mattcawan liospital? 

A They were many psychiatric reports that I read and 
records of hospitalization. Do you want me to state what 
they were? 

Q Yes, please. 

A I reviewed the Matteawaa chart covering his first 
hospitalisation tacre from Hay 9, 1957 to Novenber Zh, 290i s 
The uccond record was that ef Pilcrin State froa duly uo, 
1958 to august 15, 1958. The ehied wos the report of Drs. 
Leke and Fechstein dated august fap ag The fourth was 

Aurzset 
20th and Scptecber jrd, 1968. fifth was the report of 
Drs. Suttoa and Trachtenderg dated September 10th, 1$68. 
Sixth was the second admixsion to Matteawan from November 4th, 


1968 to Septexber 30th, 1969; Seventh was the report of Drs. 


Sutton and Pechstein dated March 31, 1970. Eighth was 


the report of Drs. Sutton and Pechstein dated June 9, 197C. 
Ninth was the minutes of his appearence before Judge Gibbons 
on June 16, 1970. Tenth was the minutes of the appearence 
before Judge Gibbons on suas 23, 1970. Eleventh wos the 


fitness to proceed hearing heid before Judge Gibdons on 
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__——_—— eee 


—_— 


Novestier 24th, 1970. Twelfth was the third adaission to the 
Mattawan Bosnital fren December 17, 1970 to August Sth, 1971. 
Thirccanth wes the report of Drs. Sutton end Pechstein 
date: Jaascry 1ith, 1972. Taurteenth was the procecdings 
befor: Jz2s2 Tosson of February 23rd, 1972. I'm sexry for 
the dctay, tes I nunbered these chronologically but could not 
secoct thea that wey. © ep: £Trs. Sutton 
and Dochit<ina dated Februsry 29a, 1972. Sixteenth was 
Tencon on April 3xc, 1°72. 
Nineteenth, Twentieth, Taentyorirst, 


Myenty Second, Tweatz7e-a- sontycFourth, m-ontyeeifth, 


oar 
a May 2ene, 


uc2 Oth ec I'o sorry. 

Pachstein and Sutton echo Bird, Wee tee reporc 
“sfdelkidson wno 1S covering the period froa July 11, 

to Septacber 20, 1974. And, finally, verious Letters 


and pzriticrs to the Court whick hed been written by the 


defendant. hs well as the statement he made on Suly 25th, 


1968 to Dstectiva An2reoli ond Strauber. And the autopsy 
repost parforned by Drs. Luicsh -ecd McCaxvthy on July 25th, 
1963. 


wue COURS: ALL riche. 
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Doctor, did a further examination of the records 


) 
you just recited, do they in any way cause you to change 


your opinion that you formulated and set forth to this Judge 


and jury today? 


A ho, Gir. 
I have no other questions, 


MR. GRENUAN: 
We will need a considerable encunt of 


MR. TURTLITAUS: 


time to examine those, your How.r, 

THE COURT: We will give y-i time. May we have 
papers fron which you refreshes your recollections= 
Gua WITESS: There are twe sets of papers, the first 
is seven peges long, written c seth sides. ic is ay notes 
from the examination of nay 2i:., 


+. 
avale, 


THE COUR: Mark that. 
THE WITNESS: The second te: of pay ten pages 
and it is my notes from a reviews of all these vecordo. 
THE CGU3i: All right. Gere then. 

(Above referred to itexs uiced as People's Exhibits 


68 end 69, for identificatioc. 
THE COURT: Ali right. ‘Seiriemen, if I give you until 


2 o'clock, do you think thet wild be sufficteat tine? 
Well, we cé: -ry for 2 o'clock, your Honcr. 


MR, ERLICH: 
t-ntars of the jury, et this time 


THE COURT: All right. 
Fiscer remember the adzonition 


we will break for lunch. 
: - BcST COPY AVAILABLE 


